
3434 v r- 

THE COMPTROLLER QENERAL 

DECISION O F  T H E  U N I T E D  STATES 
W A S H I N G T O N ,  D . C .  2 0 5 4 8  

FILE: B-209440.2 DATE: March 1, 1983 

MATTER OF: G l a t z e r  I n d u s t r i e s  Corp.-- 
R e c o n s i d e r a t i o n  

DIGEST: 

1. 

2. 

P r o t e s t  a l l e g i n g  d e f e c t s  a p p a r e n t  on t h e  f a c e  of a 
s o l i c i t a t i o n  which  i s  f i l e d  w i t h  a p r o p o s a l  d o e s  
n o t  c o n s t i t u t e  a t i m e l y  p ro tes t  to  t h e  c o n t r a c t i n g  
agency  . 
Argument t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  r e p r e s e n t a -  
t i o n s  and a c t i o n s  l e d  p r o t e s t e r  to  b e l i e v e  t h a t  i t  
need  n o t  comply s t r i c t l y  w i t h  our b i d  p r o t e s t  t i m e -  
l i n e s s  r e q u i r e m e n t s  is r e j e c t e d .  GAO B i d  Protest  
P r o c e d u r e s  p r o v i d e  o b j e c t i v e  c r i t e r i a  f o r  a p p l i c a -  
t i o n  by o u r  O f f i c e  to a l l  p ro tes t s  b e f o r e  u s  and may 
n o t  be waived by t h e  a c t i o n s  o r  r e p r e s e n t a t i o n s  of a 
c o n t r a c t i n g  o f f i c e r .  

G l a t z e r  I n d u s t r i e s  Corp.  ( G l a t z e r )  requests 
r e c o n s i d e r a t i o n  of o u r  d e c i s i o n ,  G l a t z e r  I n d u s t r i e s  
Corp., B-209440, November 1 2 ,  1982 ,  82-2 CPD 437, i n  
which w e  d i s m i s s e d  a s  u n t i m e l y  G l a t z e r ' s  p r o t e s t  unde r  
request f o r  proposals N o .  5-93970/429 i s s u e d  by t h e  
N a t i o n a l  A e r o n a u t i c s  and  Space  A d m i n i s t r a t i o n  (NASA). 
found t h a t  t w o  of G l a t z e r ' s  p r o t e s t  a l l e g a t i o n s  r e l a t i n g  
t o  a l l e g e d  a p p a r e n t  s o l i c i t a t i o n  impropriet ies  were 
u n t i m e l y  because t h e  p r o t e s t  w a s  n o t  f i l e d  u n t i l - a f t e r  
t h e  c l o s i n g  da te  for  t h e  r e c e i p t  of i n i t i a l  p r o p o s a l s .  
and  t h a t  t h e  o the r  t w o  p ro t e s t  a l l e g a t i o n s  were u n t i m e l y  
b e c a u s e  t h e y  were f i l e d  more t h a n  1 0  d a y s  a f t e r  t h e  d a t e  
t h a t  t h e  b a s i s  for p r o t e s t  was known. 

- 

We 

G l a t z e r  now a s s e r t s  t h a t  i t  r a i s e d  its p r o t e s t  
c o n c e r n i n g  t h e  s o l i c i t a t i o n  i m p r o p r i e t i e s  i n  i t s  i n i t i a l  
proposal t o  NASA and  s t a t e d  t h a t  i t  would be w i l l i n g  t o  
n e g o t i a t e  any  aspect of i t s  p r o p o s a l ,  b u t  t h a t  NASA 

t 
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f a i l ed  *to r e s p o n d  and , i n s t e a d  , found i ts  p r o p o s a l  
o u t s i d e  t h e  c o m p e t i t i v e  r a n g e .  
d e b r i e f i n g  c o n f e r e n c e  which w a s  s u b s e q u e n t l y  h e l d  on 
September  1 6 ,  1982,  t h e  c o n t r a c t i n g  o f f i c e r  a d v i s e d  t h a t  
h e  would i n v e s t i g a t e  G l a t z e r ' s  p ro tes t  a l l e g a t i o n s  and 
would a d v i s e  G l a t z e r  of h i s  r u l i n g  o n  September  21 ,  
1982. G l a t z e r  c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  a l so  
a d v i s e d  t h a t  i t  wou ld  have  1 0  d a y s  from t h e  da te  of t h e  . 
r u l i n g  i n  which to mail i ts  protest to  our  O f f i c e ,  and  
t h a t  it r e l i e d  on t h i s  r e p r e s e n t a t i o n .  A c c o r d i n g l y ,  
G l a t z e r  a r g u e s  t h a t  i t  is u n j u s t  and e r r o n e o u s  f o r  o u r  
O f f i c e  t o  d i s m i s s  i t s  p r o t e s t  as  u n t i m e l y .  

G l a t z e r  a l l e g e s  t h a t  a t  a 

I t  is w e l l  s e t t l e d  t h a t  a " p r o t e s t "  a l l e g i n g  d e f e c t s  
which a re  a p p a r e n t  on  t h e  face of a s o l i c i t a t i o n  which is 
f i l e d  w i t h  a b i d  or i n c l u d e d  i n  a proposal w i l l  n o t  be - -  
c o n s i d e r e d  t i m e l y .  P rec i s ion  Dynamics C o r p o r a t i o n ,  
B-207823, J u l y  9 ,  1982 ,  8 2 - 2 F D  35. Thus,  G l a t z e r ' s  
protest  r e g a r d i n g  t h e  s p e c i f i c a t i o n  d e f e c t s  w a s  c l e a r l y  
u n t i m e l y ,  e v e n  i f  i t  w a s  r a i s e d  i n  G l a t z e r ' s  proposal. 

A NASA l e t t e r  o f  Augus t  24, 1982,  a d v i s i n g  G l a t z e r  
t h a t  i t s  p r o p o s a l  had b e e n  found t e c h n i c a l l y  acceptable ,  
b u t  n o t  w i t h i n  t h e  c o m p e t i t i v e  r a n g e  because o f  pr ice ,  
and t h e  September  1 6 ,  1 9 8 2 ,  d e b r i e f i n g  p r o v i d e d  t h e  b a s e s  
f o r  G l a t z e r ' s  o t h e r  p ro tes t  a l l e g a t i o n s .  
G l a t z e r  t i m e l y  p r o t e s t e d  t o  t h e  agency  a t  t h e  
September 1 6  d e b r i e f i n g  and  t h a t  i t  r e c e i v e d  t h e  agency  
d e n i a l  o n  September 21,  1982 ,  i t s  p r o t e s t ,  which was n o t  
f i l e d  ( r e c e i v e d )  i n  o u r  O f f i c e  u n t i l  more t h a n  1 0  days 
la te r  o n  O c t o b e r  8 ,  1 9 8 2 ,  i s  c l e a r l y  u n t i m e l y .  Under o u r  
Bid Protest  Procedures,  4 C.F.R.  S 2 1 . 2 ( a ) ,  (19821,  s u c h  
a protest  m u s t  be  f i l e d  w i t h i n  1 0  working  d a y s  o f  
n o t i f i c a t i o n  of a d v e r s e  agency  a c t i o n .  . 

G l a t z e r ' s  a l l e g a t i o n  t h a t  i t s  d e l a y  i n  p r o t e s t i n g  was 
t h e  r e s u l t  of a c t i o n s  o r  r e p r e s e n t a t i o n s  b y  t h e  c o n t r a c t -  
i n g  o f f i c e r  d o e s  n o t  e x c u s e  G l a t z e r  from compl i ance  w i t h  
o u r  b i d  p ro tes t  t i m e l i n e s s  requirements.  Our Bid Pro tes t  
P r o c e d u r e s  p r o v i d e  o b j e c t i v e  c r i t e r i a  f o r  a p p l i c a t i o n  by 
o u r  O f f i c e  t o  a l l  p ro t e s t s  b e f o r e  u s  and may not b e  
waived by t h e  a c t i o n s  or r e p r e s e n t a t i o n s  o f  a c o n t k a c t i n g  
o f f i c e r .  O w l  T e c h n i c a l  A s s o c i a t e s ,  1nc . - -Recons idera-  - t i o n ,  B-206753 .2 ,  October 29 ,  1 9 8 2 , 8 2 - 2  C P D  382; 6 e x a r  
Med ica l ,  I n c . ,  B-204317,  J a n u a r y  26 ,  1982 ,  82-1 C P D  56 .  
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We affirm our prior decision. 
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